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§91.34

which have been incurred by the lab-
oratory service in connection with
such application.

§91.34 When an appeal of a laboratory
service may be refused.

An application for an appeal of a lab-
oratory service may be refused if:

(a) The reasons for the appealed lab-
oratory service are frivolous or not
substantial;

(b) The quality or condition of the
commodity product has undergone a
material change since the laboratory
service covering the commodity prod-
uct on which the appealed laboratory
service is requested;

(c) The lot in question is not, or can-
not be made accessible for sampling;

(d) The lot relative to which the ap-
pealed laboratory service is requested
cannot be positively identified as the
lot from which samples were previously
drawn and originally analyzed; or

(e) There is noncompliance with the
regulations in this part. Such applicant
shall be notified promptly of the reason
for such refusal.

§91.35 Who shall perform an appealed
laboratory service.

An appealed laboratory service shall
be performed, whenever possible, by an-
other individual or other individuals
than the scientist(s) or the techni-
cian(s) that performed the original an-
alytical determination.

§91.36 Appeal laboratory certificate.

(a) An appeal laboratory certificate
shall be issued showing the results of
such appealed analysis. This certificate
shall supersede the laboratory certifi-
cate previously issued for the com-
modity product involved.

(b) Each appeal laboratory certificate
shall clearly identify the number and
date of the laboratory certificate which
it supersedes. The superseded certifi-
cate shall become null and void upon
the issuance of the appealed laboratory
certificate and shall no longer rep-
resent the analytical results of the
commodity product.

(c) The individual issuing an appeal
laboratory certificate shall forward no-
tice of such issuance to such persons as
he or she considers necessary to pre-
vent misuse of the superseded certifi-
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cate if the original and all copies of
such superseded certificate have not
previously been delivered to the indi-
vidual issuing the appeal certificate.

(d) The provisions in the regulations
in this part concerning forms and cer-
tificates, issuance of certificates, and
retention and disposition of certifi-
cates shall apply to appeal laboratory
certificates, except that copies of such
appeal certificates shall be furnished to
all interested parties who received cop-
ies of the superseded certificate.

Subpart I—Fees and Charges

§91.37 Standard hourly fee rate for
laboratory testing, analysis, and
other services.

(a) The standard hourly fee rate in
this section for the individual labora-
tory analyses cover the costs of
Science and Technology laboratory
services, including issuance of certifi-
cates and personnel and overhead costs
other than the commodity inspection
fees referred to in 7 CFR 52.42 through
52.46, 52.48 through 52.51, 55.510 through
55.5630, 55.560 through 55.570, 58.38
through 58.43, 58.45 through 58.46, 70.71
through 70.72, and 70.75 through 70.78.
The hourly fee rates in this part 91
apply to all commodity and processed
commodity products. The new fiscal
yvear for Science and Technology Pro-
grams commences on October 1 of each
calendar year. The rate for laboratory
services is $78.00 per hour in fiscal year
2010, $81.00 per hour in fiscal year 2011,
and $83.00 per hour in fiscal year 2012.

(b) Printed updated schedules of the
laboratory testing fees for processed
fruits and vegetables (7 CFR part 93),
poultry and egg products (7 CFR part
94), and meat and meat products (7
CFR part 98) will be available for dis-
tribution to Science and Technology’s
constituents and stakeholders by the
individual Laboratory Directors of
Science and Technology laboratories
listed in §91.5. These single test labora-
tory fee schedules are based upon the
applicable hourly fee rate stated in
paragraph (a) of this section.

(c) Except as otherwise provided in
this section, charges will be made at
the applicable hourly rate stated in
paragraph (a) of this section for the
time required to perform the service. A
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charge will be made for service pursu-
ant to each request or -certificate
issued.

(d) When a laboratory test service is
provided for AMS by a commercial or
State government laboratory, the ap-
plicant will be assessed a fee which
covers the costs to the Science and
Technology program for the service
provided.

(e) When Science and Technology
staff provides applied and develop-
mental research and training activities
for microbiological, physical, chemical,
and biomolecular analyses on agricul-
tural commodities the applicant will
be charged a fee on a reimbursable cost
to AMS basis.

[75 FR 17288, Apr. 6, 2010]

§91.38 Additional fees for appeal of
analysis.

(a) The applicant for appeal sample
testing will be charged a fee at the
hourly rate for laboratory service that
appears in this paragraph. The new fis-
cal year for Science and Technology
Programs commences on October 1 of
each calendar year. The appeal rate for
laboratory service is $93.00 per hour in
fiscal year 2010, $96.00 per hour in fiscal
year 2011, and $99.00 per hour in fiscal
year 2012.

(b) The appeal fee will not be waived
for any reason if analytical testing was
completed in addition to the original
analysis.

[75 FR 17288, Apr. 6, 2010]

§91.39 Premium hourly fee rates for
overtime and legal holiday service.

(a) When analytical testing in a
Science and Technology facility re-
quires the services of laboratory per-
sonnel beyond their regularly assigned
tour of duty on any day or on a day
outside the established schedule, such
services are considered as overtime
work. When analytical testing in a
Science and Technology facility re-
quires the services of laboratory per-
sonnel on a Federal holiday or a day
designated in lieu of such a holiday,
such services are considered holiday
work. Laboratory analyses initiated at
the request of the applicant to be ren-
dered on Federal holidays, and on an
overtime basis will be charged fees at

§91.42

hourly rates for laboratory service that
appear in this paragraph. The new fis-
cal year for Science and Technology
Programs commences on October 1 of
each calendar year. The laboratory
analysis rate for overtime service is
$93.00 per hour in fiscal year 2010, $96.00
per hour in fiscal year 2011, and $99.00
per hour in fiscal year 2012. The labora-
tory analysis rate for Federal holiday
or designed holiday service is $108.00
per hour in fiscal year 2010, $111.00 per
hour in fiscal year 2011, and $115.00 per
hour in fiscal year 2012.

(b) Information on legal holidays or
what constitutes overtime service at a
particular Science and Technology lab-
oratory is available from the Labora-
tory Director or facility manager.

[75 FR 17288, Apr. 6, 2010]

§91.40 Fees for courier service and
facsimile of the analysis report.

(a) The Science and Technology lab-
oratories have a courier charge per trip
to retrieve the sample package. The
courier service charge is determined
from the established single standard
mileage rate and from the total au-
thorized distance based on the shortest
round trip route from laboratory to
sample retrieval site. Pursuant to the
requirements of paragraph (a) (1) of
§5704 of Title 5, United States Code
(U.8.C.), the automobile reimburse-
ment rate cannot exceed the single
standard mileage rate established by
the Internal Revenue Service (IRS).

(b) The faxing of laboratory analysis
reports or certificates is an optional
service for each S&T facility offered at
a fee specified in table 8 in §91.37.

[656 FR 64314, Oct. 26, 2000]

§91.41 Charges for demonstrations
and courses of instruction.

Charges, not in excess of the cost
thereof and as approved by the Deputy
Administrator, may be made for dem-
onstrations, samples, or courses of in-
struction when such are furnished upon
request.

[68 FR 42415, Aug. 9, 1993, as amended at 65
FR 64314, Oct. 26, 2000]
§91.42 Billing.

(a) Each billing cycle will end on the
25th of the month. The applicant will
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